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UNITED STATES DISTRICT COURT FOR THE 

DISTRICT OF MASSACHUSETTS 

Ll

) 
CONSERVATION LAW FOUNDATION,	 ) 
INC.	 ) 

) 
Plaintiff,	 ) 
V.	 ) 

MASSACHUSETTS DEVELOPMENT	) 
FINANCE AGENCY; LAUREN A. LISS, in ) 
her official capacity as PRESIDENT AND	) 
CHIEF EXECUTIVE OFFICER of the	) 
MASSACHUSETTS DEVELOPMENT ) 
FINANCE AGENCY; JAY ASH, in his official ) 
capacity as CHAIR of the MASSACHUSETTS ) 
DEVELOPMENT FINANCE AGENCY; ) 
BRIAN KAVOOGIAN, in his official capacity ) 
as VICE CHAIR of the MASSACHUSETTS ) 
DEVELOPMENT FINANCE AGENCY; JAY ) 
ASH, in his official capacity as CHAIR of the ) 
MASSACHUSETTS DEVELOPMENT ) 
FINANCE AGENCY; JAMES E. CHISHOLM, ) 
in his official capacity as BOARD MEMBER of) 
the MASSACHUSETTS DEVELOPMENT ) 
FINANCE AGENCY; JAMES W. BLAKE, in ) 
his official capacity as BOARD MEMBER of ) 
the MASSACHUSETTS DEVELOPMENT ) 
FINANCE AGENCY; KAREN GRASSO	) 
COURTNEY, in her official capacity as 
BOARD MEMBER ofthe MASSACHUSETTS^ 
DEVELOPMENT FINANCE AGENCY; 
PATRICIA MCGOVERN, in her official	) 
capacity as BOARD MEMBER of the	) 
MASSACHUSETTS DEVELOPMENT ) 
FINANCE AGENCY; GRACE FEY, in her ) 
official capacity as BOARD MEMBER of the ) 
MASSACHUSETTS DEVELOPMENT ) 
FINANCE AGENCY; RACHEL MADDEN, in ) 
her official capacity as BOARD MEMBER of ) 
the MASSACHUSETTS DEVELOPMENT ) 
FINANCE AGENCY; JUAN CARLOS	) 
MORALES, in his official capacity as BOARD )
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MEMBER ofthe MASSACHUSETTS	) 
DEVELOPMENT FINANCE AGENCY;	) 
CHRISTC)f'HER P. VINCZE, in his official	) 
capacity as BOARD MEMBER of the	) 
MASSACHUSETTS DEVELOPMENT f 
FINANCE AGENCY: Df-:VE{.NS ENI ERPRISI':I 
COMMISSION; w11.11AM P. MARSHALI.. in) 
his oflicial capacity as CHAIRMAN of' thc	1 
DEVENS ENTERPRISE COMMISSION; 
WILLIAM CASTRO, in 11is ofticial capacity as 
BOARD MEMBER of- thc DEVENS 
ENTERPRISE COMMISSION: DIX DAVIS. in^ 
his official capacity as BOARD MEMBER of 
the DEVENS ENTERPRISE COMMISSION; 
ARMEN DEMERIJAN, in 11is official capacity 1 
as BOARD MEMBER oCthe DEVENS  
ENTERPRISE COMMISSION; JAMES E. 
DELl_ITTI:R, in Iiis oFficial capacity a5 BOARD> 
MEMBER of the DEVENS ENTERPIZISE	) 
COIVIMISSION; MELISSA FETTERHOFF, in ) 
his official capacity as BOARD MEMBER of ) 
the DEVENS ENTERPRISE COMMISSION; ) 
CHRIST(_)PHER I.I11L Y. in his ollicial capacit}) 
as BOARD MEMBER of the DEVENS	1 
ENTERPRISE COMMISSION;JOHN	1 
OELFKE, in Iiis oYEici.al capacity as BOARD 
MEMBER of the DEVENS ENTERPRISE 
COMMISSION; JIM PINARD, in hi y official 
capacitti ati f3()ARI) MI:MF3ER oi'thc DI:VI NS^ 
ENTERPRISE COMMISSION; MARTIN	1 
POUTRY, in his official capacity as BOARD f 
MEMBER of tlle DEVENS ENTERPRISE 
COMMISSION; J. PAUL ROUTHIER, in liis 
official capacity as BOARD MEMBER of the 
DEVENS ENTERPRISE COMMISSION; and 
ERIC STOLTZUS, in liis oflicial capacity as 
BOARD MEIVIBER of the DEVENS	} 
ENTERPRISE COMMISSION,  

) 
Defendants

0 
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INTRODUCTION 

l. This action is a citizen suit brou«ht under Section 505 of the Clean Water Act, 33 

U.S.C. ti 1365, as amended, to adciress violations of eftluent standards and limitations including 

siunificant water-quality pi-oblems and programmatic deficiencies associated tivith the municipal 

separate storm se«er system ( .. MS4") oN^ned and or operated by the Massachusetts Development 

Finance Agency ("MassDevelopment"), and the Devens F:nterprise Commission ("DF,C") 

PlaintiffConservation CLaw Foundation ("CL.F'') seeks declaratory jud^^ment, injunetive relief, and 

ot}ler relief' with respect to the actions and failut-es to act by MassDevelopment and its Chief 

Executive Officer, Chait-, Vice Chair, and Board Members, as well as. DEC anci its Chaiiinan and 

Board Nlembers. These actions and failures by MassDevelopment, DEC, and ttheir respective 

executives and board membei-s have resulted in ciischarges of' pollutants into waters of the United 

States without eitlher a-eneral or an individual municipal separate stoi-m se^^ er system permit, in 

violation of Sections 301(a) and 402 of the Clean Watei- Act, 33 U.S.C. y§ 1311(a) and 1342, and 

applicable Clean Watei- Act regulations. 

JURISDICT[ON AND VENUE 

2. This Court lias subject matter jurisdiction over tliis action pursuant to Section 

505(a) of the Clean Water Act, 33 iJ.S.C. § 1365(a); 28 U.S.C. § 1331 (federai duestion); and 28 

U.S.C. §§ 2201 and ^202 (declai-atory judgment). 

3. Pursuant to Section 505(b)(1)(A) of' the Clean Wter Act, 33 U.S.C. 

§ 1365(b)(1)(A), and 40 C.F.R. ,̂ 135, Plaintit'fnotified Defendants of their violations of the Clean 

Water Act, and of Plaintift s intent to sue uncier the Clean Water fact, bv letter dated and sent to 

them via certified mail ot1 January 23, 2018 ("Notice Letter"). A true and accurate copy of the 

Notice I,etter is attacheci as Exhibit 1. PlaintifC also sent copies of the Notice Letter to the 

m
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Administrator of the Llnited States Environmental Protection A o cncy ("EPA"), the Re^ional 

Administrator of' EPA Reg ion 1, and the Massachusetts Departmcnt of Environmental Protection. 

4. More than sixty days have passed since Plaintiff mailed Defendants its Notice 

Letter. The Ctcan Water Act violations cotnplained of in the Notice Letter are of a continuing 

nature, ongoing, or reasonably likely to re-occur. Defendaiuts remain in violation of the Cleatl 

Water Act. As of the filing of' this Complaint, neither EPA nor Massachusetts has comnlenced an 

enforcement action to redress t11e violations identified in the Notice Letter. 

5. Venue is appropriate in the District of Massachusetts pursuant to Section 505(c)(1) 

of the Clean Water Act, 33 U.S.C. § 1365(c)(1), and 28 U.S.C. § 1391(b)(2), because 

MassDevelopmcnt and DEC's municipal separate storm sewei- system and the Clean Watei- Act 

violations that are the subject of this Complaint are located in Massachusetts. 

PARTIES 

6. Plaintiff Conservation Law Foundation is a non-profit, member-supported 

environnletltal advocacy organization. With approsinlately 3,350 members, ineludinb 

approximately 2,900 members in Massachusetts, Conservation Law Foundation uses the law, 

science, and the market to solve problems threatening natciral resources and commculities. 

Conservation Law 1=oundation has a long historv ofworking to pi-otect the health ofNew hngland's 

and Massachtisetts' water resources, including addressing si( y nif'icant sources of pollution, 

including but not limited to stormwater. Foi- rnore than a decade, Conservation Law Foundation 

has actively worked to protect the waters of' the Commonwealtli, including the waters comprising 

the Nasllua River watershect—whicll has becn designated by the Environmental Protection Agency 

to contain the Squannassit Area of Critical Environmental Concei-n—froni pollution associated 

with growth and development, includina	m storwater pollution. Conservation	u Law Fondation 

4
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t-oembers use and enjoy New England's and Massachusetts's water resources. including but not 

linlited the NashLta River and otlier waters of' the United States that are part of the Nashua River 

\vatershed, for boatin r , swinlming, fishin`„ sightseeino, and othei- recreational and aesthetic 

purposes. Conservation Lavv Foundation lias worked to ensure the Nashua River vvatershed 

receives the full protections of the Clean Water Act. Where necessary, Conservation Law 

Foutidation enga-es in advocacy, including enforcement actions, to end ille gal pollution and 

secure Clean Water Act compliance. Restoring and protectirng water quality is critical to 

Conservation Lavv Foundation's metiibers' usc and enjo\ ment of waters, inciciding the Nashua 

River and other waters associated with the Nashna River watershed. Conservation Law 

Foundation's menibers have been and are adversel} affected by MassDevelopment and Dt:C's 

violations of the Clean Water Act and, until such time as Defenciants cotne into compliance, will 

continue to be so. 

7. Defendants MassDevelopment and DEC ai-e public bodies in the Conimomvealth 

of' Massachusetts. 

8. MassDevelopment and DEC at-e the owners andior operators of the Devens 

Regional Lrnterprise Zotne (-Devens"), consisting of approsimately 4.400 act-es cvithin the three 

towns of Ayer, Harvard, and Shirley. Massachusetts. 

9. MassDevelopment and DEC are responsible for managing stormv<ater at Devens in 

conipliance vvith the Clean Water Act. 

10. DEC is vested with broad regulatory authority related to land use planning and 

pennitting fitnctions at Devens.

5
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18. MassDevelopment and DEC own and operate a small municipal separate stoi-tlz 

sewer system in Devens pursuant to 40 C.F.R. §§ 122.26(b)(8) and (16). Specitically, Devens 

constitutes a system of conveyances dischargino pollutants (includin g, roads cvith draina(ye 

systems, mnnieipal streets, catch basins, cnrbs, LI tctters, (litclles, man-made channels, or storm 

cirains), which are: (1) desi gned or used for collectin g ot- conveyin^^ stormwater that is not a 

conibined sewer or publicly owned treatment w orks, and (2) owned oi- operated by a publie bocfy 

created pursnant to state law arnd havin g jurisdictional antllority over stormwater. 

STATUTORY BACKGROUND 

19. Massachtusetts state law provides "[t]he e.rei-cise by the [Detiens Enterprise 

Commission] of its powers and the dischar ge of its dtities shall be deemed and lleld to be the 

pertormance of'arn essential government lunction." 1993 Mass. Acts ch. 498 § 9. 

20. DEC has a goverling body of twelve membei-s appointed by the Governor, six of 

whom are norliinated li-om the neighboring towns of Ayer, Harvard, and Shirley (two 

eommissioners from each tovvn ). Icl. 

21. Massachusetts state lmN provides "[tJhe [Massachusetts Development Finance 

Agency] is lhereby constituted a public instrimIentality and the exercise by the Agency of the 

powers confen-ed by this cllapter shall be deemed to be the performance of an essential 

^overnmental tunction." M,,\ss. GtA. LA\\'s cli. 23G, § 2(a) (2018). MassDevelopment is governeci 

by a board of direetors consisting of the Seeretary of'fldministration and Finance and the Director 

of Economic Development, or their respective designees. and nine members to be appointed by 

the governor. M;\ss. Gt \. LAws cli. 23G, §?(b) (2018). 

22. MassDevelopment arnd DLC "shall prepare a Reuse Plan arld associated zoning 

bylaws for Devens as pi-ovided for in tliis sectiori, hereinatter i-efer►-ed to as the "Reuse Plan and 

id
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By laws." 1993 Mass. Acts cli. 498 § 10. "I'he purhose of the Reuse Plan and Bylaws will be to 

establisll objectives, policies and standards to buide public and private decision-makinb and 

investinent and to ensui-e the maintenance ofduality oi'lif'e and the protection ol'natw-al resortrces." 

Id.

23. Furtlier, the Reuse Plan prepared by MassDevelopment and DFC concei-ns the 

allocation "of land for ptublic facilities such as scliools. libi-aries, hospitals, police and lire stations, 

churches and playgrounds; and (iv) the allocation of land for transportation and circulation, 

ineluding existing and proposed roads, rail anci mass transit, parkin g , bicycling and pedestrian 

circulation." W.

24. Additionally, the Reuse P1an "shall also contain a utilities coniponent, which shall 

dcscribe the distribution of watet-, sewer, gas, electi-ical, tclephone, cable television, refuse 

collection and disposal and otller similar services, whetlher public or private, and an 

implenientation component, which slhall address methods for achievinb i-ealization	C of the RIse 

Plan, including regulatory pro r̂rams, ta^ and otl^er ecottomic incentives and inducements, and 

direct capital investnlent.'' 1993 Mass. Acts cli. 498 § 10. 

25. 'fhe Clean Watei- Act is the principal federal statute enacted to protect the quality 

of the Nation's surfacc water resources. SE:e Clean Water Act § 101 et seq., 33 U.S.C. § 1251 et 

seT

26. "1'he stated -oal of the Clean Vl/atet • Act is "to restore and maintain the cheniical" 

physical and biological integrit ,v of the Nation's waters.'" Clean Water Act y 1 O l(a)(' 1) " 33 U.S.C. 

§ 1251(a)(1).

27. Section 301 of the Clean Water Act, 33 U.S.C. § 1311, prohibits the discharge of 

any pollutant, by any person, from any point source, C:lean Water Act § 502(12)(A), 33 U.S.C. 

8
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§.1362(12)(A), to the waters of the United States, Clean Water Act ^, 502(7), 33 U.S.C. ,yS' 1362(7), 

except where expressly authorized undet- valid National Pollutant Dischan_e Eliniination Systeni 

("NPDES'") permits issued bti F:PA or an I:PA-delegated State pettnitting authority, 40 C.F.R. 

y 122.2. 

28.

 

"Point sotu-ce" is defined broadly urnder Section 502(14) oi - the C: lean Water Act, 

33 U.S.C. § 1362(14), to include, "anv discernible. conlined ancl discrete convevance. 111cludin2 

biut not limited to any pipe, ditch, channel, tunnel, conduit, wel1, discrete fissure, container, rotlint-Y 

stock, concentrated arnimal feedinb operation, or vessel or otliet- lloatinu ct-alt, ft-om which 

pollutants arc or mav be discharged." 

29. The Commonwrealth of Massachusetts has not sought authorization for a state- 

aciministered NPDES program pursuant to Section 402(b) of the Clean Watet- Act, 33 U.S.C. 

^ 1342(b). Therefore, in Massachusetts, the NPDES pet-mit program is administet-ed by EPA 

pursuant to Section 402(a) ol'the Clean Water Act, 33 U.S.C. § 1342(a). 

30. Small miunicipal separate storm sewer systetns are reduired to obtain NPDES 

permit covera g e for their stot711water dischar g es, pursuant to the statutory mandate set torth in 

Section 402(p)(6) of tlie Clean Water Act, 33 U.S.C. § 1342(p)(6). 40 C.F.R. §§ 122.30-37. 

31. A"municipal separate storm sewer" is defined as a conve\ance or s ystem of' 

conveyances (including roads with draina o c systerns. mitnicipal streets, catch basins, cru-bs. 

.utters, ditches, man-made channels, oi- stot7m drains), (i) owned or opet-ated by a piublic body 

created by or pursuant to State la^v havin<, jurisdiction over disposal of sewage, industrial wastes, 

stornlwater, or other wastes, (ii) designed or used for collecting ot- conveying stotniwater, (iii) 

^vhich is not a combined sewer, and (iv) vvhich is not part ofa Publicly Owned Treatment Works. 

40 C.F.R. § 127.26(b)(8).

9
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32. "Small municipal separate storm sewer systems - are defined in pertinent part as 

separate storin sewers that are (i) owned or operated by a public body created by or pursuant to 

State law having jurisdiction over disposal of sewage, industt-ial wastes, stormwater, oi- other 

wastes, and (ii) not defined as large oi- mediLml municipal separate storm sewet- systems o►- 

designated by the EPA as contributin-, to a violation of a water duality standard or pollutants to 

waters of the United States. Small municipal separate storm sewer systems include systetns similar 

to separate storni sewer systems in nIunicipalities, such as systems at nlilitai-y bases, lar g=e liospital 

or prison complexes, and highways anci other thoroughfares. Id. § 122.26(b)(16). 

33. Small municipal separate storni sewer system operators are required to obtain 

NPDES permit coverabe if their- small municipal stoi-m sewer system is located in an urbanized 

ar-ea as detei-niined by the latest Decenmal Census by the Bureau of the Census. Irl § 122.32. 

34. NPDES pennit coverabe for small municipal storni sewer systems can be obtained 

under either a general pel^nit, such as 1^PA's 2UO3 General Permit tor Stormwater Discharges fi-om 

Sniall Municipal Separate Stor-rn Sewer Systenis, or undcr an individual permit tailed to the site-

specific cllaracteristics of the system, as set out in 40 C.F.R. § 122.33. 

35. Part II.A. of E:PA's 2003 General Permit for Storrnwatei- Discharges from Small 

Municipal Separate Storrn Sewer Systems r-equires regulated small municipal separate storm sewer 

system operators in Massaclursetts to, at a minimuni, develop, impletnent, and enforce a 

stormwater tnanagement pro^ram, which must detail the stormwater controi practices that w-ill be 

implemented consistent with pernlit requirelnents to reduce the discharge of pollutants from the 

small rnunicipal separate storm sewer systen►s to the niaxinlum extent practicable. 40 C.F.R. 

§ 122.34.

10
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36. Pal-t I.B.2.(k) of F PA's 2003 General Pertnit for Stornnvater Dischar^_)es fi-om Stnal) 

Mttnicipal Sepat-ate Stot-tii Sewer Systems provides that discharges are not authorized under permit 

that ""ould cause or contribute to instreatn exceedance of water quality stanclards. The storni water 

tnanagement pro ^ram inust include a description of BMPs that will ensure this ^e^ill not occur ... 

37. Pat-t I.B.2.(1) of I:PA's 2003) General Permit tor Stortnwater Discharul es ti-om Small 

Mtmicipal Separate Stonn Se"er Systenls provides that dischar ,̂^es are not authorized under the 

permit "ofany pollutant into any tivater for whicli a Total Maximurin Daily Load (TMDL) has been 

established ot- approved by EPA unless the disciiar ge is consistent wit11 the TMDL ...' 

38. Part I.B.2.(i ) of I;PA's 2003 (;eneral Pertrnit for Stormwater Dischar ges From Small 

Municipal Separate Storm Sewer Systenis provides that clischar ges are not authorized under the 

permit that are "prol-iibited under =10 CFR 122.4 (sic]. '1'his inclttdes dischar ges not in compliance 

xN ith the state's antide g radation policy.' 

39. Part I.0 of LPA's 2003 Gcnet-al Permit ior Stormwater Dischar^es fi'orn Smal( 

Municipal Separate Storn1 Sexver Systems provides that discharges "must determine whether storm 

water dischar-es ti-om any part of the MS4 contribute, eithet- dit-ectl y or indirectly, to a 303(d) 

listed water body" and must, in their stormwater matla( y ement pt-ogt-am, describe "ho^^ the program 

will control the discharge of the pollutants of concern and ensure that the dischar ges will not cause 

an instream eYceedatice of the u • ater quality standards." 

40. Part I.D of LPA's 2003 General Permit for Stormmater Dischar^es from Small 

Municipal Separate Storni Sevver Systems provides that if a Total Maximum Daily Load 

has been approved for any water body into which the MS4 discharges, the clischarger 

nlust deterniine whether the approved TMDL is for a pollutant likely to be found in stormwater
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dischar-es from the MS4 and detcrmine whether the TMDL includes a pollutant waste load 

allocation, BMP recommendations or other performanee requirements tor storni water discharges. 

lf the MS4 is i-eqliii-ed to implement stonnwater waste load altocation provisions of the TMDL, 

the dischargcr nlust assess wi^lether the waste load allocation is being met throt^igh implementation 

of existing stonnwater conti-ol measures oi- if additional control measures are necessary. "flie MS4 

must also highlight in the stormwater management program and antuial repoi-ts all control 

mcasures cun-ently being implemented or planned to be implemented to cotltrol pollutants of 

concern identified in approved TMDLs, include a schedule of implenlentation for all planned 

controls, and document the assessment which demonstrates that the waste load allocation will he 

mct including arny calculations, maintenance log books, or otliei- appi-opriate controls. 

41. Section 505(a)(1) of' the Clean Water Act, 33 U.S.C. § 1365(a)(1), provides for 

citizen enforcement actions aoainst any "person" who is alleged to be in violation of an "effluent 

standat-d or liinitation ... or an order issued by the Adnlinistrator or a State with respect to such a 

standai-d or limitation.' 

42. Sueh enl-orcement aetion under Section 505(a)(1) of the Clean Water Act, 33 U.S.C. 

§ 1365(a)(1), includes an action seeking remedies for unauthoi-ized discharge under Section 301 

of the Clearn Water Act, 33 U.S.0 § 1311, as well as for violation of a permit condition undei- 

Sections 402 and 505(t) of'the Clean Water Act, 33 U.S.C. § 1342, and Section 505(f) of the Clean 

Water Act, 33 U.S.C. § 1365(f). 

43. Each separate violation ol' the Clean Water Act subjects the violator to a penalty of 

up to S37,500 per day per day per violation for all Clean Water Act violations occurring between 

January 12, 2009 and Noveniber 2, 2015; up to $51,570 per day per violation for all CWA 

violations occurring after November 2, 2015 and assessed on or atter August 1, 2016 but before 

12
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January 15, 2017; and up to 552,414 per day pet- violation fot- all Clean Water Act violations 

occurring after November ?, 2015 and assessed on or after January 15, 2017, and up to S53,484 

for penalties assessed on or aftet- .lanuary 15, 2018 ftu violations that occurred after Noveniber ?, 

2015, pursuant to Sections 309(d) and 505(a) of' the Clean Watet- Act, 33 U.S.C. §§ 1319(d) ancl 

1365(a), and to 40 C.F.R. S§ 19.1—.4. 

FACTUAL BACKGROUND 

44. Storni),vater runoffcontains a xvide Variety ofpollutants, including priority organics, 

tokic cllcmicals. oil and ,rease, metals, nutrients, or«arnic constituents, suspended solids, and 

pathogens. Stortuwater runoff and surface water dischar^.:es trom municipal separate storm sewers 

are a major cause of water quality impairment in ri^ers, lakes, estuat-ies and coastal areas across 

the United States anci in Massachu,etts. StormGti ater runoff causes exceedances of «ater quality 

standards by co)ztributing significant amounts of pollution to reccivin( y waters, changing nattural 

}hydrologic pattei-i1s, aeceleratint! stream flow5, destroying aquatic habitat, an(i elevating pollutant 

concentrations and loadings. 

=15.	Storinwater is the leading cause of impaired vvater duality in Massachusetts. 

46. Devens encompasses more than 6)iiillion square feet of de\ elopment and includes 

systems of convcyances, includin^^ roadways, stot-m clt-ains, stonn sewers, and draina^^e ditches. 

47. Over 100 companies are located in Devens.^ 

48. Ovei- 4,500 people «ork in Dev ens.' 

[. tilass. Donahue Institute. I311cilre-cs 4111d Or-nrti=alinrr, Locatcd m Derens. alrresachroctr.c f'ro/r!e mtrf Ecornonrrc 
Coruiihutroris/br?lllfi, 3 (Sept. ?tt16) ("Ofthe 102 Dcvcm cstahlishmcnt^. 76 perccnt are pricate busin^scs. 18 percent are 
nonprofits, and the remaindci- arc gocer»mcnt entities.­). 
' Mass. De%. Fin. Agency. Dcrens .arimru! Rq)o1 i Z()17 7(Jan. 1.2u 18) ('"I)e\ cns cntplo} s nearl_> >.OpO worker; and contributes 
more than S2.5 hiltion to the Massachusetts C(:onom\ .").
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49. MassDevelopment reported revenues of $60,790,998 and assets valued a.t 

S535,759,348 in 2016.' 

50. DEC reported revenues of $626,354 and assets valued at $1,601,61 1 in 2016.-) 

51. Devens is a small city or municipality. According to Devens' draft Stormwater 

Pollution Prevention Plan, Devens is "filnctionally equivalent to a small city." Moreover, the 

Devens Reuse Plan notes Devells has "an infrastructure similar to that of a small citv includint, 

water supply, sanitary sewera( y e, stot-mwater drainage, electric power, natural ^as, and 

telecomniunications."t' 

52. Devens generates stonl^watel- runoff containin^^ pollutants tiom streets, roofs, 

municipal br►ildings, municipal infrastructure, ancl parkin^ lots. Tllese pollutants inchlde, but are 

not limited to, hcavry metals, nutrients, bacteria, hydt-ocarbons, and otllel- toYic chetnicals. 

53. According to the EPA, which compiles Waterbody Quality Assesstnent Reports, 

water quality is impaired for a number of xvaters into which Devens discharges stormwater, dit-ectly 

or indirectly. Devens dischar g es into the main stetrn of'tlle Nashua River (Waterbody 1D MA81-

04), the North Nashua River (Waterbody ID MA81-05), Nonacoicus Brook (Waterbody ID 

MA81-17), Mirrot- Lake (Waterbody ID MA81085), Grove Pond (Waterbody ID MA81053), 

Plow Shop Pond (Waterbody ID MA81103), Robbins Pond (Waterbody ID MA81111), Spectacle 

Pond (Waterbody ID MA81132), Catacoonamug Brook (Waterbody ID MA81-16), Mulpus 

Brook (Waterbody ID MA81-37), the following waterbodies locatecl within a subwatershed that 

^1ass. Dze. 1 = in. ^^^ency, A9ar.cuchii.retts De^°elopn^eret hinctncc .1^e^1rv F7norzcrul b7atemerrts 5, 1 1(June 3Q. ?017). 
^ Dcventi Lnler. Comm , n. Derertc f^)uerprice Conuni.csioti PYIh.-li« lit Heport3-4 (June 30. 2016). 
Dr\ i ti5 S toiitin4 \mK Poi i rio\ Pitr\ i vrioti Pi ;\ti 3(draft Juk 1995) (''the Noilh and Main I'osts of Dc\ens are functiorrally 

equMalent to a Small city"). 

t Dr\ r\s Ri t si Pi :\\ 45-38 ( No . 14, 1994).
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dj-ains into the Nashua River: Bowers Brook, Willow Brook (sotinetitnes t-efeti-ed to as Willow 

Branch), Cold Spring Brook, and Little Min-or Lal:e, anci Spectacle Brook and Ponakin Brook, 

4vhich both "drain through the western part of [thel South Post to the Not-th Nashua River" 

(collectively, the "Receiving Waterbodies"). The above Receivirig 'Waterbodies are all within the 

Nashua River watershecl. EPA Ilas desiunatcd these waterbodies variouslv as habitats for "ftsh. 

shellfisll, and vvildlife protection and propa g ation." ­aCluatic life harvesting." and t-ecreatiorn. 

54. Pursuant to Section 303(d) of the Clean Water Act, 33 11.S.C. § 1313(d), EPA has 

designated the Receivin g Watei-bodies as impaired for Iailure to meet minimum xvater cluality 

standards. The Receivini Waterbodies are variouslv impaired fot-pesticides (including DEHP, or 

Di-sec octyl phthalate), pathogens (includino Escherichia coli, ot- E. coli), arsenic, phosphates, 

clironiiuni, total toxics (irncludin^^ polycyclic aromatic hydrocarbons (PAHs) in aquatic ecosystems 

and se(litnetit bioassay5 for acute freshwater toticity), nuisance exotic species (non-native aquatic 

plants), and norious aquatic plants. 

55. Devens' stormwater discharues contain pollutants including. but not Iimited to: 

pett-oleuni hydrocat-bons, nitro-en, total suspended solids, perfluorooctatiesulfonate  

perfluorooctanoate ("PFOA"), zinc, metals ancl other pollutants. Devens' outfalls that discharge 

stormNvater with sonle conlbination of the above pollutants, discharge directly or indirectly into 

the Receiving Waterbodies, including Nashua River, tlie North Nashua River, Nonacoicus Brook, 

Mirror Lake, Grove Pond, Plo%^ Shop Pond, Robbiils Pond, Spectacle Pond, Cataeoonanntg Brook, 

Mulpus Brook, and the follovving tivaterbodies located within a subNvatershed that dt-aiils into the 

Nashua River: Boxxers Brook, Willovv Bt-ook (sometimes refert-ed to as Willow Branch), Cold 

Sprin^^ Brook, Little Mirt-or Lake. Spectacic Brook, an	n d Poakin Brook. 
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56. In 1993, Devens was established as a regional entet-prise zone by the 

Commonwealth oCMassacl)usetts: "hhe Devens Regional Fa-iterprise Zone is hereby created. Plans 

and descriptions detailing the precise boLtndaries and configuration of the Devens Regional 

Entet-prise Zone will be prepared by the Bank, approved by the Board of Selectnlen of each Town, 

and tiled with the Secretary, the Nouse and Senate Committees on Ways and Means and recorded 

in the Middlesex Countv Registt •y of Deecls and the Worcester county Re o istry ol' [)eeds." 1993 

MBss. Acts cll. 498 § 8. 

57. Devens was previously used as a U.S. Army Militaiy Base, which closed in 1995. 

In 1994, the Massachusetts legislature established the Devens Fntetprise Commission, whosc 

primary responsibility was to review and approve all future uses of Devens; the le g islature also 

designated MassDevelopment as the exclusive public agency responsible foi- acquisitioll, control, 

maintenance, arld redevelopnlent of Devens. 

58. Devens is a re g ional entelprise zone of tlle Commonwealth of Massachusetts with 

jurisdiction over disposal of sewabe, industrial wastes, stormwate►-, or other wastes. 

59. Devens operates inciependently from Shirley, Harvard, and Ayer, administering its 

own zoninb regulations, which are contt-olled by an agreement with the federal govermnent.X 

60. MassDevelopment and DEC operate a stnatl municipal separate stoi-m sewer 

system at Devens, wllich is located in an urbanized at-ea as detennined by the latest Decennial 

Census by the Bul-eau of the Census. 

' De\ens was created by the 1993 Aet, whieh was in force in 1994. Fort Devens kNas disbanded in December 1995, and tiie Land 
Bank finalized purdlase kNith the U.S. Departrnent of Defense on Januar y I, 1996. See 1993 iv1ass. Acts cli. 498 § 111. 

.See lnst. Ibr Int'l Urh. t)ev.. A Ccr.ce Stuchvo/Fort Dere°ns: Tlte Trcouitiat to ('ivilirtrt (%ce 10 (Nov. 2008). 

littp://i3ud.org/docrm ^entslCase°^o20Studics/Fort°^31)De^ens 11UD 3008.pdf(noting hov after 199=1 \ote, the to^nis ^^ceded 

control over zoning, taxation, and reuse control.").
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61. U.S. Armv Military Base Fort Devens maintained a sanitary sewer system and a 

separate stolm sewer systenl, which remain in place at Devens. 

62. Storinwater collection systeins drain a large portion oC Devens. U.S. Army Military 

Base Fol-t Devens developed draina ge ditclhes and stornl sewers, lvhich still exist at Devens, 

designed to collect stormtivater i-Llnoff'and ultilnately convey it to navigable waters. 

63. MassDevelopment and DEC are 1-espollsible for Conducting maintenance on the 

roads, ditclhes, catcll basins, and stornl dl-ains at Devens. 

64. Tlle 2003 Massacllllsetts snlall municipal separate stol-iil sewer system perlllit is 

designed to require operators of Illunicipal separate stol-m sewer systenls like Massllevelopnlent 

and DEC to reduce the dischar^e of pollutants li-onl tlleir luunicipal systems to the makilmlm extent 

practiCable, and IIICILICIeS the lollOwnl o reqUlrelllellts to address dlschal'ges lrolll sillall Illunlclpal 

separatC stollll seweI' svstenls, allloll- others: 

a. Operators hke MassDevelopnlellt and DEC Illllst develop, In1plClilellt, and 

en1oI'ce a stonllbvater nlanil^ T̂,elllel1t pro^rralll; 

b. Operators like MassDevelopnlent and DEC must address stornlwater runoff fl-onl 

new development and redevelopnlent; 

c. Operators like MassDevelopnlent and DEC: must reduce pollutants in stonnwater 

nlnoff froln construction activities; and 

d. Opel-ators like MassDevelopment aticf DEC Inust provide opportunities for tlle 

public to participate in the developnlent, inlplenlentatiotl and review of' tlle operator's 

stornlwater tnana^^emcnt progranl.
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65. Ncither MassDevelopnlent nor DEC, nor any other entity on MassDevelopmcnt 

and DEC's belialf„ has, as of the date of tliis coniplaint. obtained covcrage under the general or 

individual NPDES permittitig progranis f()r municipal separate storm sewer systems at Devens. 

CLAIMS FOR RE:LIEF 

C'ount I— Violations of Clean Water Act 

Failure to Obtain and Comply rvith Small Municipal Separate Storm Sewer System


("Sniall MS4") I'crmit 

hb.	 Plaintiff incorporates the allegations contained in the above paragraphs as though 

ftilly set lortlh herein. 

67. Operators of small municipal separate storm sewer systems located in an urbanized 

area as detei-mined by the latest Decennial Census by the Bureau of thc Census are automatically 

required to obtain coveragc undcr a small municipal separate stoi-m sewer system pennit, 40 C.F.R. 

§ 122.32(a), by availing tllemselves of one of the tlu-ee altcrnatives for NPDES permit coverage 

set foi-th at 40 C.F.R. § 122.33. 

68. EPA is the relevant Clean Watet- Act NI'DES permitting authority ior 

MassDevelopment and DEC. In May 2003, EPA issued a General Permit for Storrnwater 

Discharges 1i-otn Small Municipal Storm Sewer Systenls that applies to small municipal separate 

stor-m sewer systems in the Commonwealth of' Massachusetts. 

69. A new "Massaclhusetts Sniall MS4 General Pei-mit" is schcduled to go into etiect 

on July 1, 2018. 

70. Tl1e individual NPDES pet-Init option for the small municipal separate stornrn sewer 

systein at Devens has been available to MassDevelopment and DEC since at least 2010 and 

remains available as a way for defendants to obtain NPDES permit coverage. 

1s
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71. MassDevelopment ancl DEC operate a small municipal separate storm setiver 

system at Devens, which is located in an urbanized area as determined by the latest Decennial 

Cetisus by the Bureau of the Census. Thus, MassDevelopment and DEC al-e i-equired to obtain 

covera-e under a small municipal separate storm sewer systenl pelillittim; pro gram. Id. 

72. Each and ev ery day since at least .lune 19, 2013, otl w hich MassDevelopment and 

DEC have discharLed and continue to dischar r e stornn^^ater froni their municipal separate stonn 

sewer system at Devens without authorization under a small municipal separate stoi-m sewer 

system pei-mit is a separate and distinct violation of Sections 301(a) and 40? of tlle Clean Watel-

Act, 33 U.S.C. §§ 131 1(a) and 1342. 

Count 11 — Violations of Clean NVater Act

Uilauthorized Diseharge of Pollutants into N'1'aters of the United States 

73. Plaintiff incorporates the allegations contained in the abov^e para^^raphs as thou^.;h 

fully set forth hcrein. 

74. Sectior► 301(a) of'thc Clean Water Act, 33 U.S.C. § 131 1(a), prolhibits ttle discharoe 

of arny pollutant froiii an\ "point source'' to xtiaters of the United States. except for dischar g es in 

compliance with an NPDES permit issued pursuant to Section 402(p) of tlle Clean Water Act, 33 

U.S.C. y 1342(p). 

7-5 . Operators of a snlall municipal separate storm sewer system in the Coilimonwealth 

of Massachusetts are required to obtain Clean Water Act permit cotierage uncter the srnall 

municipal separate storm sevver system pen»itting program. 

76. In order to be authorizcd to discharge laWfiilly undel- the small mrmicipat separate 

storm sevver system permit, operators of' smal) municipal separate stonn sewer systems must meet 

the requirenients set forth in tlhis permittin^^ program. 
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77. These municipal separate stot-m sevver system pennit requiretnents are more 

stringent than the i-equirements set out in pennits fi)r discharbes of stonnwater associated with 

industria) activity. 

78. '1'hese municipal separate storm sewer systeni permit reduirements are designed to 

reduce the diseliarge of' pollutants fi-om t11c tnunicipal separate stornn sewer- systetn to the 

maximum extent practicable. Tllese requirements that are applicable to municipat separate storm 

sewer systems, rather tlian itldustt-ial dischargers, include (a) addressing stonnwater runoff f'i-om 

new developtnent and redevelopment, (b) reducing pollutants in stormwater rurnoff from 

construction activities, (c) implementing public outt-each and participation programs, and (d) 

developing, implementin^^, and enforcing a stonnwater manabement program, which must detail 

the stoi7iuwater control practices that are implemented consistent with permit requiremetits to 

minimize the discharge of pollutants. 40 C.F.R. 5 1?2.34. 

79. MassDevelopment atld DEC are operators of a small municipal separate stot-m 

sewer system in the Commonwealth of Massacliusetts that has not obtained coverage under a 

beneral or individual small mnnicipal separate stonn sewer systeni pet-►nit. 

80. MassDevelopment and DEC discharge stormwater containing pollutants f'rom their 

municipal separate stonn sewer system at Devens in violatioti of the Clean Watet- nct into the 

Receiving Waters described in paragraph 53, wliicll are waters of the United States within the 

Nashua Rivet- watet-shed. 

Rl_ MassDevelopment and DEC"s discharge of stormwater from their municipal 

separate stortn sewer systetrn at Devens at-e dischat-ges ofpollutants witlhin the meanin^ of Section 

502(12) of tlie Clean Water Act " 33 U.S.C. § 1362(12). as well as "point source" discharges into 

waters of the United States.
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82. Municipal separate stonn sewer systein discharges at Devens dischar<e pollutants 

to waters oC the United States in violation oC Section 301(a) ot' the Clean Water Act, 33 U.S.C. 

^ 1311(a).

83. Since at least June 19, 2013, MassDevelopment and DEC have discharged and 

continue to discharge stormwater froni the mwlicipal separate storm sewer systeln at Devens 

NVithout obtainin g coNera^e uncler a valid NPDES sniall municipal separate stonu sewer system 

permit as required by Section 301(a) o['the Clean 4VaterAct, 33 U.S.C. ^ 131 t(a). 

8=1. MassDevelopment and DEC have dischar,,ed and continue to discharge stonnwater 

containiilg pollutants ti-om tlleir small municipal separate stol7n sewer system at Devens without 

pel-mit covera^e since at least .lune 19, 2013. Each discharge constitutes a distinct violation of 

Sectiorns 301(a) and 402 of the Clean Water Act, 33 U.S.C. ^ 5 13 I 1(a) and 1342. 

Count IfI — Violations of Clean Water• Act

Failure to Develop, Update, Evaluate, [niplenient, and Enforce a Storni-,Nater Management 


Pro ;ram 

8>.Plaintii^f incorporates the alle^^ations contained in the ahove parabraphs as thou<ah 

fiilly set fot-tlh hei-ein. 

86. Operators of re^^ulated s^i^all municipal separate stonin sewer svstems are required 

to develop, implement, and entorce a stonmvater mana gement pro^^ram desi^^ned to reduce the 

discharge oC pollutants fi-om the small municipal separate storm sewer systenl to the nlaximum 

extent practicable, to protect water quality, and to satisfy the appropriate water quality 

requii-ements of the Clean Watei- Act, which plan must include the minimum control measures 

descrihed in 40 C.F.R. § 12?.34(b).
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87. As an operator of a regulated small municipal separate stortn sewer system. 

MassDevelopment and DEC are required to develop, implement, and enforce a stormwater 

tnanagement program. 40 C.F.R. ,^^' 122.34(a). 

88. MassDevelopment and DEC liave failed and continue to fail to develop and 

implement a complete stormwater nianagement program for Devens. 

89. Each and evety day sinee at least Junc 19, 2013, on which MassDevelopment and 

DEC have failed and continue to fail to develop and hilly implement a complete and accLirate 

stormwater management program for Devens, and to keep suclh storniwater managertnent program 

on file at Devens together with all other required documentation, is a separate and distinct violation 

of the small municipal separate stonn sewer system permit and Sections 301(a) and 402 of the 

Clean Water Act, 33 U.S.C. §§ 1311(a) and 1342. 

Count V— Violations of Clean Water Act 

Failure to Reduce PoFlutants to the Maximuni Extent Practicable 

90. Plaintiff incorporates the allebations contained in the above paragraphs as thou^h 

fully set f^ortll herein. 

91. Operators of regulated small municipal separate stoi-m sewer systems are required 

to develop, implement, and enforce a stormwater manabement program designed to, iltter- alia, 

reduce the dischar ge of pollutants fronl the small municipal storm sewer systeni to the maximum 

extent practicable. 

92. As an operatoi- of a regulated stnall municipal separate stonn sewer system, 

MassDevelopment and DEC are required to reduce the discharbe of pollutants from the snlall 

municipal storm sewer system to the maxiinUun extent practicable as part of its storniwater 

managenient prograni. 40 C.F.R. § 122.34(a).
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93. MassDevelopment and D^C have failed and continue to fail to reduce the dischar<xe 

ol' polhttants from its re"ulated small iilrtnicipal separate storm sewcr systetn to the maximum 

extent practicabte. 

94. Each atld every da y since at least Jtune 19, 2013, on which MassDevelopment atld 

DEC lhavc violated or continue to violate the t-ecfuiretnent tihat they reduce the discharge of 

pollutants to tlie maximum estent practicable is a separate and distinct violation of' the small 

municipal separate storm sewer systern pertnit and Sections 301(a) and 402 of' the C'lean Water 

Act, 33 U.S.C. §ti 131 1(a) and 1342. 

Count VI — tiiolations of Clean Water Act 

Failui-e to Irnplement Minirnum Conti-ol Measures 

95. Plaintiff incorporates the alle^ations contained in the a>iove para^^raphs as thou^^lh 

fully sct forth hereiti. 

96. As part of a stormwater management program, operators of regulated small 

municipal separate stot-m seNver systems are rec7uired to implement certain minimtun control 

nieasures:

a. Public education and outt-each on stormwater impacts (includingy a public 

education program to distribute educational materials to the comniunity ot- eonduct 

equivalent outreach activities about the impacts of stoi7nwater dischar ges and the steps that 

the public can takc to reduce pollutants in stortnwater runoff); 

b. Public inx , olvementiparticipation (includin^ providin^^ oppot-tunity fot- the 

public to participate in the development, implemcntation and revietiv of the storniwater 

mana( y emcnt progratn);
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C.	Illicit dischar^e detection and elimination, in the fonn of a pro^ram to detect 

and eliminate illicit discharges, as def7ned by 40 C.F.R. §122.26(b)(2); 

d.	Constiuction site stormwater rtunot'f control; 

C.	Post-construction stornnwatcr managenlent in new development and 

redevelopment; and 

f.	Pollution pi-evention/bood housekcepinb for municipal operations. 

97. MassDevelopment and DEC have failed and continue to fail to implement the 

minimum control measures as requir-ed under 40 C.F.R. § 122.26(b). 

98. Each and every day since at least June 19, 2013, on which MassDevelopment and 

DEC have failed to implement nlinimuni control measures is a separate and distinct violation of 

t]he small mruucipal sepat-ate storm sewer system perrnit and Sections 301(a) and 402 of the Clean 

Water Act, 33 U.S.C. §§ 1311(a) and 1342. 

Count VII — Violations of Clean Water Act

Failure to Carry Out Required Reporting and Recordkeeping 

99. Plaintiff incor-poi-ates the allegations contained in the above para^raphs as thou^^h 

fitlly set for-th herein. 

100. C)perators of nlurlicipal separate storm sewer systems are required to comply wit11 

reporting and i-ecordkeeping pursuant to 40 C.F.R. §122.34(g)(2) and the applieable small 

municipal separate storm sewer system permit. 

101. Reporting and recordkeeping reduirenients include: (1) keepin .̂^ and making 

available to the public irlfornlation used in the development of the stonnwater managemerit 

program, monitoring, reports, and data used in the development of the Notice of lntent for at least 

tive years and (2) submitting an annual report to EPA. 
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102. MassDevelopment and DEC have failed and continne to fail to can-y out the 

t-eclnired reportin<V and i-ecot-dkeepin^^ pursuant to 40 C.F.R. ^ 122.34(p)(?) and the applicable sma11 

municipal separate stonin sewer system permit fot- Dcvens. 

103. Each and every day since Jnne 19, 2013, on which MassDevelopment and DEC 

have operated and contimie to operate De^ ens \\ ithout  complying with the reqttired reporting and 

recordkeeping for Devens pursuant to the Massachusetts small mnrnicipal separate stornl sexver 

system permit is a separate and distinct violation of tlle small mimicipal separate stot-m se-wer 

system pertnit and Sections 301(a) and 402 of the Clean Water Act, 33 U.S.C. y§ 1311(a) ancl 

134?.

Count Vlll — Violations of Clean Water Act 

104. Plaintiff incorporates the allegations contained in the abo\ e para .̂:raphs as thou(h 

fully set forth herein. 

105. Operators of tnunicipal separate stortn se^,\er systems are reqnired to compfy with 

the applicable small municipal separate stot-tn sewer systein permit, including the provisions 

referencecl in paragraphs 33 to 40 of this Complaint. 

106. MassDevelopment and DEC have t1tiled ancf continue to fail to comply tivith these 

permit requirements, inelndin( v as set out in (a)-(c) belovv, 

a. MassDevelopment and DEC have failed to mcet the requirements of Pat-t 

I.B.2.(k) of 1-TA's 2003 General Petinit f<or Storm^^ater Discharges frotin Small iU1S4s. 

b. MassDevelopTnent anci DEC have failed to meet the reduirements of Pal-t 

of 1;PA's 2003 (ienei-al Permit for Stormwater Dischar pes from Small MS4s. 

C.	MassDeveloptnent and DEC ha4°e failed to rneet the requirements of Part 

1.13.2.0) of EPA's 2003 General Permit foi- Stormwater Discllarges from Sniall MS4s. 
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d.	MassDevelopment and DEC have failed to meet the requit-enients ot' Par.t 

I.0 of l;Pn's 20U3 Genei-al Permit tor Stormwater Discharges lrom Small MS4s. 

C.	MassDevelopment and DEC llave failed to mect the recluirenients of Part 

LD of EPn's 2003 General I'ermit for Stormwater Dischar o es fi-om Small MS4s. 

107. Each and evet-y day since June 19, 2013, on which MassDevelopment and DEC 

have failed operated atld continue to operate Dcvcns witllout complying with the applicable Small 

MS4 pet-mit provisions, including the provisions refet-enccd in paragraphs 106(a) through (e) 

above, is a separate and distitict violation of the S►nall MS4 pertnit and Sections 301(a) and 402 

of the Clean Water Act, 33 U.S.C. § 5 131 ](a) and 1342. 

RELIEF REQUESTED 

108. Whei-efore, Plaintiff ►-especttully requests t11at tliis C'ourt grant the following relief: 

a. Declat-e MassDcvelopment and DEC to have violated ancl to be in violation 

of Section 301(a) of the Clean Water Act, 33 U.S.C. § 1311(a), for their unlawful and 

unauthorized discharges of pollutants into waters of the United State.s; 

b. Dcclare MassDevelopment and DEC to 11ave violatcd and to be in violation 

of Section 402 of' the Clean Watet- Act, 33 U.S.C. § 1342, for their failure to tiuiely seck 

covcra<1e under a general or inciividual Sniall MS4 pennit and failure to comply with all 

applicable i-equiremernts oftllat permit's NPDI-;S program for Devcns; 

C. Enjoin MassDevelopment and DEC ti-otn discharging pollutants ti-onl 

Dcvens and into the surface waters surrounding and downstream from Devens, except as 

authorized by and in compliance with a general or individual Small MS4 pennit. 

d.	Order MassDevelopment and DEC to comply fully and imnlediately with 

all applicable requirenients of the Sniall MS4 permit applicable to Devens; 
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e. Order NlassDevelopment atld DEC to pay civil penalties of up to S37,500 

per (lay per day per ^ iolation for all Clean Water Act violations occurrin-, between Januaty 

12, 2009 and N'ovember?, 2015; tup to S51,570 per day per violation fot-all CWA violations 

occurring atter Notiember 2, 2015 and assessed on or altei- AM)ust 1, 2016 but before 

January 15. 2017: up to S52,414 per day per \ iolation for all Clean Water Act violations 

occuiTin g after Noveinbei- 2, 1-015 and a,sessed on or after Januat-V 15, 2017, and up to 

S53,484 for penalties assessed on or after January 15, 2018 for violations that occut7-ed 

after November 2, 2015, pursuant to Sectiotis 309(d) and 505(a) of the Aet, 33 U.S.C. 

1319(d), 1365(a), and 40 C.F.R. §ti 19.1-19.4; 

f. Order MassDevelopment and DEC to take appropriate actions to restore the 

quality of' klatei-s hanned by its dischar ges ancl to reniedy harnl to the sun-oundin(j 

ecosystems and communities affccted by MassDevelopment and Di:C's noncornpliance 

with the Clean Water Act; 

^ A\\ard Plaintitl's costs (includin- reasonable investigative, attorney, 

^-itness, an(I consultant fees) as permitterl by Section 505(ci) of the Clean W'ater Act, 33 

U.S.C. § 1365(d); and 

h.	A^c ard any such other and furtlier relief as this Court may cieeni appropi-iate. 

JURY DEIIAND 

Plaintiff requests a jury trial on the issue of liability and any other issue cognizable by a 

Respectfully subinitted,

juiy.

)7
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CONSFRVATION LAW FOUNDATION, INC. 

Dated: June 19, 2018 

13y its attorney, 

/tii I.acllary K. (il'leleIl 
7,achary K. Griefen, Fsq. 
Conservation 1_aw Foundation 
13130 No. 665521 
15 l:ast State Street, Suite 4 
Montpelier, VT 05602 
802.223.5992 x401 1 
z ,̂ riefen(ri-cli^.ol'g

28
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V1A CERTIFIED MAIL, RETURN RECEIPT REQUESTED 

RE: Notice of' Violations and Intent to File Sttit under the Clean Water Act 

To Whom It May Concern: 

Conservation Law Foundation hereby gives notice to the addressed pet-sons' ofits intent 
to file suit. pursuant to Section 50-S of'the Federal Water Pollution Control Act ("Clean Water 
Act," "CWA.'' or'-Act"), 33 U.S.C. S 1365. for violations ofthe Act specified below. 'I'Iiis letter- 
constitutes notice pursuant to 40 C.F.R. Part 135 (the '`Notice") to the adciressed persons of CLF's 
intention to file suit in United States District, Court of' the District of Massachusetts seeking 
appropriate equitable t-elief, civil penalties, and otlier relief no earlier than 60 days fi-om the 
postmark date of this Notice letter. CLF intends to name the Massac}lusetts Development 
Authority ("MassDevelopment"), the Devens Enterprise Commissiorn ("DEC"), and the followino 
individuals associated therewith as delendants: Latu-en Liss as MassDeveloprnent President and 
Chief Executive Of'ficer, Laura L. Canter as 1VIassDeveloptnetlt Executive Vice President, Jay Asih 
as MassDevelopment Chair, Brian Kavoogian as MassDevelopment Vice Chair, James W. Blake 
as MassDevelopment Board Member, James W. Blake as MassDevelopment Board Member, 
James E. Clrisholm as MassDevelopment Boal-d Member, Karen Cirasso Courtney as 
MassDevelopmerit Board Member, Grace Fey as MassDeveloptnent Boai rd Member, Raclhel 
Madden as MassDeveloptnent Board Membet-, Patricia McGovertl as MassDevelopinent Board 
Mcmbet-, Juan Cat-olos Mot-ales as MassDevelopment Board Member, Christopher P. Vincze as 
MassDevelopment Board Metnber, Willianl P. Mal-shall as DEC Chairnian, Williani Casti-o as 
DEC Boat-d Member, Dix Davis as DEC Board Member, Annen Demet-ijan as DEC Board 
Member, Janies E. DeZutter as DEC Board Member, Melissa Fetterhof'f as DEC Board Meniber, 
Cht-istopher Lilly as DEC Board Meniber, Johrn Oel llce as DEC Board Metnber, Jim Pinard as DEC 
Board Member, Martin Poutr-y as DEC Board Member, J. Pau1 Routlliet- as DEC Board, arnd Eric 
Stoltzftrs as DEC Boarci Member. 

' C1.1 is a not-for-prolit 50 1(C)( 3) organization cieclicated to tlic conscrvation and protection of New I^,noland's 
environment. It, mission includes tlie con5ervation and protection ofthe many uses ot tlie waters in and around the 
Na,hrta River watetshed for, amon- otliet- things, tishing, t-ecreation, Fioating, scenic%aesthetic, and scientitic 
purposcs. C'I.I"s mcmbership inCludcs people \\fio  live in or near tlic Nashua River watershed, and use and en ljoy the 
watershed for recreational, aesthetic, and:or;cientilic purpoSes. 1 he interests ol Cl.l's mctmbers are arlverselv 
al'fected hy the stormwater dischar o es ti-om Devens to receivin g waters without a permit and in violation of the 
C'lean Watet- Act. 
^ Pursuant to 40 C.F.R. ^ 135.2(a)(I), noticc of intent to file suit ma\ be served upon a corporation's re^^iStered 
agent. Neither MassDevelopment nor D[=:C has idenlificd a--registered aoent" in connection with its corporation 
filinas with the Massachusetts Secretary of State. Sec Massachutietts Secretary of State, Corporations Division, 
Seat-ch the Corporate Database, http: , lcorp.sec.state.ma.us/corpweh 'CorpScarch, CorpSearch.aspx (last visite(i 
January I l, 201 S). At titnes Mas; Development has identitied Patricia Deangelis of the Mass Development Finance 
Agency as it; registered agent. Undet-40 C.F.R. § 135.?(a)(2), howcver, service may also be effected upon the heacl 
of a local agency. Linder Massachusetts lativ, MassDevelopment is "constitutcd a public instrumentality and the 
erercisc by the Agency of tlie powers confert-ed by this chapter shall be cleemeei to be the perfortnance of ari 
e,sential ­ overnmental function." 1998 Mass. AF.S 289. Under MassachusettS law, "thc exercise b} the I Devcns 
1=.nterpriseJ ('ommis,ion of its power> and the discharge of its duties shall be deemed and held to be the perfornnance 
oi'an essential governmcnt ft111ction. ­ 1993 Mass. ALS 498. MassDevelopment and the DE(' iderltify the addressed 
person; as their executive management.

^
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The subject of this action is three-folcl. Fit-st. MassDeveloptnent and DEC are dischar<`6110 
stormwater fronl systems of conveyances, including roadways, stotm drains, storm sewers, 
drainage clitclles, tmd outl'alls located throu('hout Devens, Massachttsetts ('"Devcns"'), to the waters 
of the [Jnited States without a pet-mit, in violation of Sections 301(a) and 402 of the CWA, 33 
U.S.C. §§ 1311(a') and 1342. Further, MassDevelopnlent and DEC have f'ailed to obtain coverage 
under anv Clean W'ater Act Natiorna) Pollutant Dischar ge Elitnination Systenl ("NPDES") permit 
for snlall nutnicipal separate storm se\\er systems ("MS4s"), and have failed to cotllply with the 
specific re^uirements of any such permit, in violation of Section 4C)2 of the CWA, 33 U.S.C. 
y 1342, anci 40 C.F.R. §ti 122.32-122.36.' 

PERSONS RESPONSIBLE FOR ALLEGED VIOLATIONS 

MassDevelopment, DEC, their Board Menlbers. and their a;rents with operational control over 
Devens at-e the persons, as defirned bv Section 502(5) of tlle CkVA, 33 U.S.C. § 1362(5), 
responsible for the violations alle^ed in this Notice. MassDevelopment and DEC llave owned 
and,'or operated Devens since at Icast 1996, Accordin«ly, MassDevelopnlent and DEC at-c 
responsible for managing stormwater at Devens in compliance with the Clean Water Act. 

ACTIVITIES ALLEGED TO BE VIOLATIONS 

Devens is a regulated snlall MS4, pursuant to 40 CFR j§ 122.21 6(b)(8) and 122.26(b)(16). 
Specitically, Devens constitutes a system of conveyances (includina t-oads \^°ith draina 0 e systenis, 
nitunicipal streets, catc}1 basins, curbs, ^IutterS, (litclles, man-tnade clhannels, or stortn drains) wlhich 
are: (1) designed or used fot- collectin^^ or conveying stonllwater that is not a cinrnbined sewer ot- 
publicly owned treatment works, and (2) owned or operated by a public body ct-eated pul-suant to 
state law and having jurisdictional autlhority over storniwater. In accordance xvith 40 CFR § 12232, 
Devens is located in an tu-banized area as detennined by the latest Decennial Census by the Bureau 
of Census. 

Stoi7nwatet- is water li-om precipitation events that flows across the ground and pavetnent after it 
rains or aftet- snoNN and ice nlelt. 4 Stot-tllNiater runoCf picks up pollutants. includinU cllemicals. 
tOXtI1S, path0.̀:f nti, Tltttrti'iltS. heavy nletals, o115. aIld 5edlilletlt that haI7n t^ ats:rll'a ys. , Stortnwater 
I- n11o11 ' transported thI'oU"ll MS4s and dtschal' gt'd tllto water bodtes elevates the pollutant 
concentrations ancl loadin(!s irl tlle,e waters. as well as chan_T c, theit- natural hvdrolo .̀;ic patterns.`, 

Devens transports stortnwater runoff and discharges it into waters of' the United States clescribed 
below. 

I he I S. Fnvironmental Pi-otcction ALenC t)romnlgated 40 C.F.R.	122. 1 0 — 1221 .17. requiring small MS4; to 
obtain NPDES perrnit co^ era o e toi- their stonnwater dischai^^es, pursuant to the statutorv mandate set forth in 
Section 402(p)(6) of the (Ab'A. S3 L.S.C. ^ 1')d?(p)(6). 
^ Sec 40 C'.F.R. § 1 -2"6(b)(1 

See 40 C. [=. [t. § l 22.30. 
` Id.

3
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Devens discharges directly or indirectly into the tnain stem of the Nashua River 7 (Waterbody ID 
MA81-05), the North Nashua River's (Waterbody 1D MA81-04), Nonacoicus Brook" (Waterbody 
ID MA81-17), Mi►-ror Lake"' (Waterbody ID MA81085), Grove Pond' '(Waterbocly ID 
MA81053), Plow S11op Pond l ' (Waterbody 1D MA81103), Robbins Pond" (Waterbody ID 
MA8111 1), Spectacle Pond' 4 (Waterbody ID MA81 132), Catacoonanlug Brook' (Watet-body 1D 
MA81-16), Mulpus Brook"' (Waterbody ID MA81-37). the following waterbodies located within 
a subwaterslied that drains into the Nashua River: Bowers Brook, Willow Brook (sometinles 
referred to as Willow Branch), Cold Spring Brook, and Little Min •or I,ake, and Spectacle Brook 
and Ponakin Brook, wliich both "drain through the western part of [thc] South Post to the North 
Nashua River" 1 ' (collectively, the "Receivin p- Waterbodies"). The above Receivinb Waterbodies 
at-e all within the Nashua River watershed. EI'A has designated these waterbodies variously as 
habitats for "tish, sliellfish, atld wildlife protection and propagation," "aquatic life harves11111)." 
and recreation. 

Pursuant to Scction 303(d) of the Act, 33 U.S.C. § 1313(d), EPA has desibnated the Receivin(I 
Waterbodies as impaired for failure to nleet minimunl water quality standards. The Recciving 
Waterbodies are variously inlpaired for pesticides (including DEHP, or Di-sec octyl phthalate), 
pathogens (including Escheriehia coli, or E. coli), total toxics (including polycyclic aromatic 

Sec 2014 Waterhody Report for the Nashua River ut 

https:^lotnipub.epa.go^^!watenl0iattains	waterbody.control:'p	au	id MASI 05&p list ic[	MA81- 

0 5 &1)	cycle -2014 (last visite(I January 1 1. 201 S). 
' See 2014 Waterbody Report for the Nor-th Nashua River- ut 

http,:/'ofmpub.epa.gov:vt , ater,lo!attain,	waterbody.conu-ol?p au	id MARI- 
04&p cycle °2014&p ;tate	MAL-p report	type	(last visited January 11, ?OIS). 

See 2014 Water-body Report for Nonacoieiu Brook nt 
http,:!'otinpub.epa.gov!waters 1 Q%attains	waterbody.control'?p	au	icl M AH 1-1 7&p list id	MAS 1- 

17&p	cycle °2014 (last visited January 11, ?OlS). 
I " See 2014 Waterbody Report for Mirror Lake ut 

https://ofmpub.epa.govhvatersl0 ^attain; waterbodv.controlYp au	id MASIt)85&p list	id	N'lASIOK5&p cycle 20 
14 (last visited January 11, 201h). 
'' See 2014 Water-bocly Report for Grove Pond ut 

11ttp,:i/ofinpub.epa.00v!watcrsl0/attains	waterbodv.control'?p aLr	id 
^

MAi;1053&p	li,t id	MAS10 5 3&p cycle^^^^^30 

14 (last visited January 11, 2018). 
^ See 2014 Watcrbody Report for Plow Sliop Pond at 

https:!%ofinpub.cpa.gov/vvater^,lo%"attains	watcrbody.control'?p	au	id NIA81103c'i.p list id	MA31103&p cycle	10 
14 (last visited January 11, 2018). 

See 2014 Waterbody Report for Robbins Pond ut 

https:i;ofmpub.epa.goviwater>10;'attains waterbody.control?p au	id MASI 111Kp cycle	2014 (last visited 
January 11, 2018). 
' r Sc e 2014 Waterbody Report for Spectacle Pond ut 

1lttps:%lofinpub.epa.gov/water->l(liattains	waterbody.control?p	au	id MA81 13?&p cycle —?O14 (last visite(i 
.lanuary 1 t, 2018). 

Sec 2014 Waterbody Report for CatacoonainM; Brook nt 
http5:i/ofmpub.epa.govlwaterslo , attain,	waterhody.control'?p au id=MAhl-16&p cycle	2014 (last visited January 
11, 2018). 
r` See 2014 Waterbody Report for Mulpus Brook at 

https:/iofinpub.epa.gov/ivatet:,lo:'attains	waterbody.control'?p	au	id MA81-37&p liat id=MASI- 
i7&p	cycle °21 014 (last visited January 11, 2018). 
" EARLF C. RIC IIARDtiON, F(>Rl	DlsPoti:AI RI 11Sl_: ENV(RONMI.N I AL (MP.1('T Sl^%ITMLN I 4-104, 4-107 

(1994).

4 
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hydrocarbons (PAHs) in aquatic ecosystems atld seciiment bioassays for acute freshwatet- toxicity), 
nuisance exotic species (non-native aquatic plants), and noxious aquatic platits. 

Based on the data that De\ens has collected, the Nashua River is listed under Watet- Quality 
Assessnlent Categor\ 5: "inlpaired or threatened and requiring a'hMDI. I'lCotal Maxinlum Daily 
l_oad]."" It is "impaired due to metals, pathogens, nutrients, or(yanic enrichmentilow dissolved 
oxygen, and turbidity and otller unktlown causes. -1 ') Devens' stormmater disclharges into the 
Receiving Waters include petroleunl hydroearbons, nitrogen, total suspended solids, 
pertluorooctanesulfornate, pertluorooctanoate, zinc, metals atld otller pollutants. T These discharges 
occtu-, at a minimunl, everv time thet-e is a 0.6-inch or greater precipitatioti or snow and ice tnelt 
L't"ent. I hese dtschar ?̀ es arl', n011-ti xclltslve e.xanlpll',ti of the vlolatlons Occurrtng at Devens, and 
represent a non-exclusive list of the polhttants discharged arnd tlle sites at which dischar^es occur. 

Given that MassDevelopment anct DEC constitute the ownet-s and!or operators of'a regulated small 
MS4, they are required to apply fot-, obtairn, and cotnply with the requiretlnents ofan NPDES pet-mit 
[or small MS4s in ordet- to dischargc stonnwater lawfully. Since MassDevelopment and DEC llave 
failed to take any of these reduired steps, ttiey are operating in violation of the Cleati Water Act. 

STANDARDS AND LIMITATIONS ALLEGED TO HAVE BEEN VIOLATED 

The Clean Watei- Act prohibits the discharge of polhltants to waters of the United States, except in 
accordance with a valid NPDES pernlit issued pursuant to Section 402 of the Act, 33 U.S.C. 
ti 1342.'-" MassDevelopment and DEC discharge stormwater fronl systenls of conveyances located 
tht-ou-hout Devens into waters oI' tlie United States. Because 1VIassDevelopment atld DEC have 
not obtained covera^-,e for these storimvater discharges under atl NPDES pei-nlit for stnall MS4s, 
they are illegally dischar g in^^ stormwater witliout a pennit, in violation of Sections 301(a) and 402 
of the CWA, 33 U.S.C. §§ 131 1(a) and 1342. Pursuarnt to Section 402(p)(6) of the CWA, 33 U.S.C. 
^ 1342(p)(6), EI'A pronlul^^ated re^^ulations at 40 C.F.R. Part 122 settin^^ foi-tll NPDES permittin^; 
requirenients for small MS4s. 

In accordance with 40 C.F.R. 1?234, NPDI:S permits ior re<^ulated ,tllall ti1S4s rcquire 
pertllittees, at a mininutm, to dev elop, implenlent. and enforce a stot-m ,water nlana('ement pro-ram_ 
e^llich must detail the stormwztet-corntrol practices that will be implenlented consistent with pernlit 
requirements to nlinimize the dischat-(-1 e of pollutants ti-om the MS4. By failing to apply for and 
comply with the speeific requirements of an NPDES pertnit fot- small MS4s, MassDevelopment 
and DEC are in violation of Section 402) of the CWA, 33 U.S.C. j 1342, and 40 C.F.R. §y 122.32— 
122.36. Additional information, including infot7natiorn in Devens' possession, nlay reveal 
additiornal violations. CLF intends to sue for all violations, including those yet to be uncovered and 
those committed after the date of this notice letter. This notice letter covers all such violations to 
the tull extent permitted by lativ. 

ti\siit,n Rivi:K w'.vn itsiii i) AsS'ti. Qt Ai_rr^ ASU R:»ci PRt>irt t Pt.Au 14 (2012). 

" 3 3 U.S.C. ^ 131 1(a).
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DATES OF VIOLATION 

Each day on which MassDeveloprnernt and DEC operate Devens without NPDES permit coverage 
is a separate and distinct violation of Sections 301(a) ancl 402 of the CWA, 33 U.S.C. §§ 131 l(a) 
and 1342. Since at least 2012, MassDevelopment and DEC have discharged stormwater from 
Devens without a permit, in violation of Section 301(a) of the CWA, 33 U.S.C. § 131 f(a), at a 
n7ininlum, evei-y time thei-e is a 0.6-ii1ch or greater precipitation or snow and ice n-ielt event. In 
addition, since at least 2012, MassDevelopment and DEC have on a continuing and ongoing basis 
failed to apply for, obtain, and comply with the requirements of an NPDES petmit, in violation of 
Section 402 of'the CWA, 33 U.S.C. § 1342, and 40 C.F.R. §§ 122.32-122.36. 

These violations are on going and continuous, arid barrin g full compliance with the permitting 
reauii-enients of the Clean Watet- Act, these violations will continue indefnitely. 

PENDANT STATE LAW CLAIMS 

The violations of federal law alle-ed 11ei-ein also support pendant state law clainls soundin( y in tort 
includin-, but not necessai-ily liniited to, negligence arnd public ancl private nuisance. You are 
specitically put on notice that CLF intends to pur-sue such claims to the fullest extent permitted by 
law. 

RELIEF IZEQUESTED 

MassDevelopment and DEC are liable for the above-described violations occurring prior to the 
date of this letter, and for every day that these violations continue. Pursuant to Section 309(d) of 
the Act, 33 U.S^C. § 1319(d), and the Adjustment of Civil Monetary Penalties foi- Inflation, 40 
C.F.R. § 19.4, each separate violation of'tlhe Act subjects MassDeveloptnent and DEC to a penalty 
of'up to $37,500 per clay per day per violation for all Clean Water Act violations occurring between 
January 12, 2009 and November 2, 2015; up to $51,570 per day per violation for all CWA 
violations occurring after November ?, 2015 atld assessed on or after August l, 2016 but before 
January 15, 2017; and up to $52,414 per day per violation for all Clean Water Act violations 
occurring after November 2, 2015 and assessed on or after Jatuuary 15, 2017, pursuant to § 309(d) 
ofthe CWA, 33 U.S.C. § 1319(d), and the regulations governing the Adjustment ofCivil Monetary 
Penalties for Inftation, 40 C.F.R. §j 19.2, 19.4. 2 ' CLF will seek the full penalties allowed by law. 

In addition to civil penalties, CLF will seek declaratory retief' and injunctive relief to prevent 
fiirther violations of the Clean Water Act, pursuant to Sections 505(a) and (d), 33 U.S.C. 
§§ 1365(a) and (d), and such other relief as permitted by law. CLF will seek an order from the 
court requiring MassDevelopment and DEC to correct all identified violations throuclh direct 
implemetitation of'the NPDES pennitting requirements, including implementation ofthe requisite 
stormwater mana^^ement pro gram, and demonstration of full regulatory comptiance. 

Lastly, pursuant to Section 505(d) of the Act, 33 U.S.C. § 1365(d), CLF will seek recovery of costs 
and fees associated witll this matter. 

,' Sec: 33 U.S.C. §§ 1319(d), 1365(a); 40 C.F.R. ti§ 19.1-19.4. 
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CONCLUSION 

During the 60-day notice period. CLF is w illin g to discuss effective remeclies for the x iolations 
noted in this Ietter that nlay avoid thc necessity of further litigation. If' vou \ti ish to pursue sttch 
discussions, please have your attorney contact Z_achal-y Griefen ^vitlhin theneYt 20 days so that 
ne<^otiations may be conlpleted before the ernd of the 60-day notice pet-iod. We do not intend to 
delay the filing of a conlplaint in federal court if discussiOns at-e continuing at the conclusion of 
the 6() davs. 

SlncerelV,

r; 

Zachary K. Gi'iefen, Fsq. 
Conservatlon Law I~ollndatloll 
15 Fast State Street, Siuite 4 
Montpelier, VT 0560? 
(802)223-59921 t4011 

zgriefen(c cl fory^

7
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